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appellants challenged the jurisdiction of the Tennessee Department of Labor, Division of
Occupational Safety and Health (“TOSHA”) to conduct safety inspections concerning pesticide
applicators(i.e., personswho apply pesticides) and to enforce such regulations. The Chancery Court
ruled that the Tennessee Occupational Saf ety and Health Review Commission (TOSHA) has subject
matter jurisdiction to conduct inspections and issue citations concerning the safety of pesticide
applicatorsin thework place. We affirm.
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OPINION

I ssues Presented on Apped

The appellants/plaintiffs, Terminix International Company, L.P. and TruGreen, Inc., L.P.,
set forth three issues on appeal.



The first two issues can be paraphrased as follows: Whether the Federa Insecticide,
Fungicide, and Rodenticide Act (“FIFRA”) and the Federal Occupational Safety and Health
Administration Act (“FOSH”) preempt the Tennessee Department of Labor, Division of
Occupational Safety and Hedlth (“TOSHA”), from imposing personal protective equipment
requirements upon professional pesticide applicators engaged in mixing, loading or applying
federdly regulated pesticides?

The third issue can be paraphrased as follows. Whether the Chancery Court and the
Tennessee Occupational Safety and Health Review Commission (the “Commission”) correctly
determined that TOSHA hasjurisdiction and theauthority toinspect andtoissuecitationsfor alleged
violations of personal protective equipment (PPE) requirements applicableto professional pesticide
applicators engaged in mixing, loading or applying pesticides?

Thispanel finds it unnecessary to determine whether the appellants are or are not correct as
it pertainsto the first two issuesfor such are not at issue presently. They may or may not have been
at issue before the Commission but they were not at issue when the Chancery Court ruled and are
not at issue before this court.?

We have concluded that the only issue properly before this court is whether TOSHA has
jurisdiction and/or authority to inspect the work place and, if appropriate, to issue citations for
allegedviolationsof requirements applicableto professiond pesticide applicatorsengagedinmixing,
loading or applying pesticides in the workplace. This Court finds that the third issue sufficiently
encompasses the real issues.

Background of the Case

Appellants, Terminix International Company, L.P. (“ Terminix") and its corporate sibling,

“The first and second issues stated by the appellants specifically read as follows:

1. Whether the Federal Insecticide, Fungicide, and Rodenticide Act (“FIFRA”), 7 U.S.C. 88 136-136y
(1994 & Supp. V 1999), preempts the T ennessee D epartment of Labor, Division of Occupational Safety and Health
(*“TOSHA™), from imposing personal protective equipment (“PPE”) requirements upon professional pesticide
applicators engaged in mixing, loading or applying federally regulated pesticides?

2. Whether § 4(b)(1) of the federal Occupational Safety and Health Act (“OSH Act”),29 U.S.C. §
653(b)(1) (1994), preempts TOSHA from imposing PPE requirements upon professional pesticide applicators
engaged in mixing, loading or applying federally regulated pesticides?

2Appellants phrased the third issue as follows: ~ Whether the Chancery Court erred in affirming the
decision of the Tennessee Occupational Safety and Health Review Commission that TOSHA had jurisdiction or
authority to issue citations against Petitioners-Appellants Terminix | nternational Company, L.P. and TruGreen, Inc.,
L.P., for alleged violations of TOSHA PPE requirements supposedly applicable to professional pesticide applicators
engaged in mixing, loading or applying pesticides?

3Review of each citation reveals that Terminix and TruGreen were merely cited for its employees’ failure to

abide by existing Federal law. There is no reference to additional requirements, labeling or PPE, that was imposed
by the state that was not likewise imposed by federal law.
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TruGreen, Inc., L.P. (“TruGreen”), are both headquartered and have operations in Memphis,
Tennessee. The pertinent nature of Terminix’ sbusinessisresidential and commercid pest control.
The pertinent nature of TruGreen's business is lawn and landscape care. Both companies employ
professional pegticide applicators.’

On June 25, 1997, a TOSHA representative inspected a TruGreen work site in Memphis,
Tennessee. Following theinspection, TOSHA issued citations® against TruGreen alleging various
violations of the Tennessee Occupational Safety and Health Act of 1972 (“ Tennessee OSH Act”),
T.C.A. 88 50-3-101, et seq., including alleged violations of certain of TOSHA’s general personal
protection equipment (“PPE”) requirements.’

On July 16, 1997, a TOSHA representative inspected a Terminix work site in Memphis,
Tennessee. Asaresult of theinspection, TOSHA issued acitation against Terminix alleging various
violations of the Tennessee OSH Act, including alleged violations of certain of TOSHA’s generd
PPE requirements.

Both companies contested the citations issued against them. Consequently, TOSHA filed
a Complaint against Terminix and TruGreen before the Commission. Terminix and TruGreen
thereafter challenged TOSHA s jurisdiction to impose or enforce PPE requirements in connection
withthe pesticide applicators handling (i.e., mixing, loading or application) of pesticides, asserting
that the EPA has exclusive authority pursuant to FIFRA to establish, through pesticide product
labeling, PPE requirements for pesticide applicators. In support of their position, Terminix and
TruGreen relied upon the Affidavit of the Administrator of Ag Inputs and Pesticides for the
Tennessee Department of Agriculture. In hisaffidavit, the Administrator stated that the Tennessee
Department of Agriculture enforces EPA’s PPE “labeing requirements” for pesticide applicators.

After reviewing the parties position papers concerning the jurisdictional issue, the
Commission ruled that TOSHA was not preempted from inspecting or issuing citations againg
Terminix and TruGreen. The Commission found that “[t]here is no other state agency that is
currently enforcing safety and hedth standardsin the state of Tennessee; therefore, it doesfall back
to TOSHA.”

Terminix and TruGreen sought judicial review of the Commission’s decision concerning
jurisdiction and requested a stay of proceedings in the Commission pending the Court’ s ruling on

*The term * applicator” refersto a person, an employee, as distinguished from a device.

The “citations’ issued set forth numerous violations. Each violation stated within a “citation” is identified
asan “item.” Example, Citation No. 1, Item 3(b).

SEach “citation” cited TruGreen for numerous violations.
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the jurisdictional issue.” The trid court denied the motion for a stay of the Commission’s
proceedings, but retained jurisdiction over theconsolidated casesin the event therequest for judicial
review was renewed after the Commission entered its final orders.®

The Commission hearings took place on July 21-22, 1999. The Commission issued its
respective orders on October 22, 1999. The Commission vacated several of theviolations assessed
by TOSHA, but held that Terminix and TruGreen had committed certainviolations. On December
17, 1999, Terminix and TruGreen filed an amended petition for judicia review of both the
preliminary order and the October 22, 1999 final orders of the Commission.® Following various
proceedings, on June 13, 2000, the Chancery Court issued its Memorandum Opinion. The
Chancellor made the following pertinent determinations:

The sole issue before the court is whether TOSHA is preempted by the Tennessee
Department of Agriculturefrom regulating theworkplace of Terminix and Trugreen.
Petitioners contend that the Tennessee Insecticide, Fungicide and Rodenticide Act;
the Tennessee Application of Pesticides Act of 1978; and associated rules and
regulations bestow subject matter jurisdiction in this area on the Tennessee
Department of Agriculture.

* % % % %

Section 4(b) of the Occupational Safety and Health Act, 29 U.S.C. §
658(b)(1)(1976) provides that “nothing in this chapter shall apply to working
conditions of employees with respect to which other federal agencies. . . exercise
authority to prescribe or enforce standards or regulations affecting occupational
safety and health.”

"The pleading filed by appellants was entitled “Petition for Writ of Certiorari and Statutory Appeal.”
However, the pleading states it was filed pursuant to Tenn. Code Ann. 88§ 4-5-322(a)(1) and (b)(1), the statute
governing judicial review of orders of administrative agencies, after a contested case proceeding, under the
Tennessee Administrative Procedures Act. The APA providesthe proper method for judicial review in this case, not
the common law or statutory writ of certiorari procedures. The proceeding before the Commission was a contested
case hearing, Tenn. Code Ann. § 4-5-102(3), governed by the APA. Further, the Commission, in both its Notice of
Hearing and its final order explained the method by which an aggrieved party could seek judicial review, citing
Tenn. Code Ann. § 4-5-322. The Commission filed a certified copy of its administrative record, as required by the
APA. Nonetheless, at some point counsel for the State respondents began referring to the case as one brought as a
petition for common law writ of certiorari, perhaps because of the title given the initial pleadings. We will treat this
appeal as arising from a Tenn. Code Ann. § 4-5-322 proceeding in the trial court. We note that Tenn. Code Ann. §
4-5-322(a)(1) authorizes the review of “a preliminary, procedural or intermediate agency action or ruling” in certain
circumstances. Appellants’ initial petition sought review of such an order and cited that statutory provision.

®The trial court s order reflects that appellants petition was brought pursuant to Tenn. Code Ann. § 4-5-
322(a).

9Agai n, the amended petition, although incorrectly titled, sought review under the Administrative
procedures Act, Tenn. Code Ann. 84-5-322.
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* x k % %

Intheinstant case, aclose reading of the rules promulgated by the Tennessee
Department of Agriculture indicate they apply specificdly to the labeling of
pesticides and licensing of applicators. Thereisno mention of employee workplace
safety. Nor arethere any rulesthat specifically cover the areaof occupational safety
and health standards. (emphasis added)

Therefore, . . . this court is of the opinion that the Tennessee Occupational
Safety and Heath Review Commission’s decision to exercise subject matter
jurisdiction over the workplace of Terminix and Trugreen should be affirmed.

See Memorandum Opinion of the Chancery Court, entered June 13, 2000.%°

Standard of Review

Upon appeal of a decision taken by an administrative agency following a contested case
proceeding, the standard of review in this court is the sameasit is in the chancery court. Warev.
Green, 984 SW.2d 610, 614 (Tenn. Ct. App. 1998). Thus, we apply the standard set out in Tenn.
Code Ann. 84-5-322(h). Appellants' claimsinthisappeal amount to aclaim that the Commission’s
decision was made “in violation of constitutional or statutory provisions.” Tenn. Code Ann. § 4-5-
322(h)(1).

Ornits order, the trial court explained its scope of review using the common law writ of certiorari standard.
Under that standard, review is limited to whether the inferior tribunal exceeded its jurisdiction or acted illegally,
arbitrarily, or fraudulently. Citizensfor Collierville v. Town of Collierville, 977 S.W.2d 321 (Tenn. Ct. App. 1998).
The standard for judicial review under the Administrative Procedures Act is set outin Tenn. Code Ann. § 4-5-
322(h):

The court may affirm the decision of the agency or remand the case for further proceedings. The
court may reverse or modify the decision if the rights of the petitioner have been prejudiced
because the administrative findings, inferences, conclusions or decisions are:

In violation of constitutional or statutory provisions;

In excess of the statutory authority of the agency;

Made upon unlawful procedure;

. Arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise
of discretion; or

5. Unsupported by evidence which is both substantial and material in the light of the entire record.

HAwnhe

In determining the substantiality of evidence, the court shall take into account whatever in the
record fairly detracts from its weight, but the court shall not substitute its judgment for that of the
agency as to the weight of the evidence on questions of fact.

The determinative issue in this case was a question of law regarding the jurisdiction of TOSHA, determined
by review and interpretation of statutes. On such issues, there is no real difference in the standards of review.
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The Citations

Initidly, Terminix and TruGreen were cited for numerous violations; however, anumber of
violations were dismissed by the Commission. Some of the now dismissed violations may or may
not have infringed upon the preemptive authority of the EPA. Whether they did or did not is moot
for purposes of this appeal for the Commission dismissed the other citations prior to the Chancery
Court ruling. Examples of the citations presently at issue are as follows:

InCitation 1, Item 3a., Terminix wascitedfor violating 29 CFR 1910.134(b)(3). Thecitation
reads, “ The users of respiratorswere not instructed and trained in the proper use of respirators and
their limitations.” An example given stated: “Employee interviews reveaed that pesticide and
termitetechnicians did not know the company policies on when to wear respiratory protection, such
as when applying pesticides in confined spaces or crawl spaces.”

InCitation 1, Item 3b., Terminix wascited for violating 29 CFR 1910.134(b)(5). Thecitation
reads, “ Respirators were not cleaned and disinfected.” An example given stated: “3M half-mask
cartridge respirators . . . not kept reasonably clean; the inside of both respirators were dirty.”

In Citation 1, Item 3c., Terminix was cited for violating 29 CFR 1910.134(b)(6). The
citation reads, “Respirators were not stored in a convenient, clean and sanitary location.” The
examplestated: “ 3M half-mask cartridgerespiratorswerestored unprotected behind the servicetruck
seats of one Pesticide Technician and one Termite Technician.”

InCitation 2, [tem 1, TruGreenwascited for violating 29 CFR 1910.132(d)(2). Thecitation
reads, “ Therewasno written certification avail abletoverify that aworkplace hazard assessment had
been conducted to determine if hazards are present which necessitate the use of personal protective
equipment.” The example stated: “The personal protective equipment policy did not include the
person who certified the hazard assessment evaluation or the date of the assessment. Personal
protective equipment used by Pesticide Specialists during application or tank filling included face
shields, aprons, gloves, and boots.”

Pertinent Federal and State Authority

Appellants correctly assert that the Federal Insecticide, Fungicide, and Rodenticide Act
(“FIFRA), 7 U.S.C. 88 136-136y (1994 & Supp. V 1999), and the United States Environmental
Protection Agency (“EPA™) comprehensively regul ate pesticides by requiring pesticide registrants
(i.e. pesticide manufacturers) to include EPA-specified PPE requirements and other precautionary
information on EPA-approved labeling.

Appellantsalso correctly assert that federal law, specifically Sec. 136v(b) of FIFRA, 7U.S.C.
8 136v(b), expressly prohibits states from imposing any requirements for pesticide labeling in
additionto or different from thoserequired under FIFRA by EPA. Indeed, Congresshasexclusively
empowered the Environmental Protection Agency (“EPA™) to regulate the labeling of many of the
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productsAppellantsuseintheir business. See 7U.S.C. 8§ 136-136y (FIFRA). By enacting FIFRA,
Congresscreated acomprehensivelicensingand labeing schemefor pesticides and other poisonous
devicesdesigned to kill harmful organisms. Wormv. American Cyanamid Co., 970 F.2d 1301, 1305
(7" Cir. 1992).

FIFRA preempts state-imposed PPE requirementsif such requirementsdirectly conflict with
Congress' intent that pesticides be applied in accordance with the requirements set forth on each
pesticide’ sown national ly uniform, EPA-approved product |abeling, including the PPE requirements
on such labeling.

The State of Tennessee enacted the Tennessee Occupational Safety and Health Act of 1972,
Tenn. Code Ann. 88 50-3-101 et seq. The stated purpose of thisAct is: “to assure asfar as possible
every working man and woman in the state of Tennessee safeand healthful working conditions and
to preserve our human resources.” Tenn. Code Ann. § 50-3-102(b). Thiswasin compliancewith
FOSHA, 9U.S.C. §667, Sec. 18, which requires each state to adopt regulations at |east as effective
and protective of wor kplace safety asfederal regulations. (emphasisadded). Providing an effective
enforcement program is one of the ways the legislature intended to achieve this god. See Tenn.
Code Ann. 8§ 50-3-102(b)(7).
Tenn. Code Ann. 8§ 50-3-201 grants authority to the Department of Labor and Workforce
Development (“Department of Labor”) to promulgate regulations. The Department of Labor is
authorized to devel op occupational safety and health standards. Tenn. Code Ann. § 50-3-102. The
Department of Labor has adopted occupational safety and health standards, including the federal
standardsin the Code of Federal Regulationsand other statestandards, that covered employers must
meet. See Tenn. Code Ann. 8 50-3-105(6). These labor standards are intended to provide the
highest degree of health and safety protection possible. (emphasisadded). Tenn. Code Ann. 8§50-3-
202.

Specificdly, Tennessee has adopted Section 5(a)(2) of FOSHA which requires compliance
with standards adopted by the U.S. Department of Labor, compiled in 29 C.F.R., 1900 series,
including subparts of 1910 (which areat issue in this appeal). These standards were adopted into
Tennessee’ sregulations pursuant to the Commissioner’ sstatutory rule-makingauthority. See Tenn.
Admin. Reg. 0800-1-1-.06.

Citations (violations) for overexposure to specific airborne toxins, or combinationsthat are
harmful, areimposed pursuant to formulasset forthin 29 C.F.R. 1910.1000(d)(2) and it isthe 1910
seriesthat is principally at issue herein.

Tennessee employers are required, under Tenn. Code Ann. 8§ 50-3-105(1), to furnish
employees working conditions free from recognized hazards likely to cause serious injury or harm
by complying with occupational safety and hedth standards or regulations of the Department of
Labor.

TOSHA, anditscompliance officers/inspectors, have authority to enter workpl acestoinspect
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and investigate working conditions. Tenn. Code Ann. 8§ 50-3-301. Moreover, if an inspection
reveals violations of standards, the TOSHA compliance officer may issue a citation. Tenn. Code
Ann. § 50-3-307.

Federal Preemption Andyss

Whenever a court must determine whether federal law preempts state law, the court must
“start with the assumption that the historic police powers of the States were not to be superceded by
the Federal Act unlessthat istheclear and manifest purpose of Congress.” Ricev. Santa Fe Elevator
Corp. 331 U.S. 218, 230, 67 S.Ct. 1146, 1152, 91 L.Ed. 1447 (1947) (citations omitted). When
Congress provides a preemption clause, this presumption against preemption mandates that courts
areto read such aclause narrowly. See Cipollone v. Liggett Group, Inc., 505 U.S. 504, 112 S.Ct.
2608, 120 L.Ed.2d 407 (1992). In this case, Congress has provided a preemption clause. See 7
U.S.C. § 136v(b).

Statutes must be construed to give effect to the intent and purpose of the legidation by
considering the statutes as a whole and giving words their common and ordinary meaning. Crowe
v. Ferguson, 814 SW.2d 721, 723 (Tenn. 1991). A statute should be construed as awholein light
of its general purpose. City of Lenoir City v. State ex rel. City of Loudon, 571 SW.2d 297, 299
(Tenn. 1978). In construing statutes, courts must presume the legislature was aware of its prior
enactments and the state of the law at the time of the legislation. Owensv. Sate, 908 SW.2d 923,
926 (Tenn. 1995). Statutes are interpreted to give harmonious effect to all enactments when
reasonably possible. Jenkinsv. Loudon County, 736 S.W.2d 603, 608 (Tenn. 1987).

The United States Code provides, “A state may regulate the sale or use of any federdly
registered pesticide or devicein the state, but only if and to the extent theregul ation does not permit
any sale or use prohibited by this subchapter.” 7 U.S.C. 136v(a). (emphasis added). Review of
Section 136v, and cases pertaining thereto, clearly establishesthat states are permitted to inspect the
saleor useof pesticides. Wisconsin Public Intervenor v. Mortier, 501 U.S. 597,611, 111 S.Ct. 2476,
2485, 115 L.Ed.2d 532,547 (1991); Kenepp v. American Edwards Laboratories, et al., 859 F.
Supp.809 (E.D. Pa. 1994). “[N]ot all state imposed requirements are preempted by FIFRA, only
thosestate requirementsrelated to labeling.” Wright v. Dow Chemical U.SA., 845 F.Supp. 503, 511
(M.D. Tenn. 1993). Courtshave held that FIFRA does not preempt state regul ations addressing the
sale and use of pesticides. See D-Con Co., Inc. v. Allenby, 728 F.Supp. 605 (N.D. Calif. 1989)
(FIFRA did not preempt California’ s Safe Drinking Water and Toxic Enforcement Act to extent that
California Act merely imposed restrictions on pesticide sale or use, without requiring additions or
deletions from pegticide labels); Coparr, Ltd. v. City of Boulder, 942 F.2d 724 (10" Cir. 1991)
(FIFRA did not preempt city pesticide ordinanceimposi ng notification requirementson commercial
pesticideapplicators); Burkev. Dow Chemical U.SA., 797 F.Supp. 1128 (E.D.N.Y. 1992) (language
of FIFRA and statute’ s savings clause indicated congressional design to leave state with expansive
powersto regulate pesticides); Chemical Specialities Mfrs. Ass'n., Inc. v. Allenby, 744 F.Supp. 934
(N.D. Calif. 1990), aff'd, 958 F. Supp. F.2d 941, cert. denied, 506 U.S. 825, 113 S.Ct. 80, 121
L.Ed.2d 44, (Cdifornia s Proposition 65, dealing with state regulation of pesticide sale and useis
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not preempted by FIFRA); Burt v. Fumigation Service and Supply, Inc. 926 F.Supp. 624, 628 (W.D.
Mich. 1996) (“The legislative history [of FIFRA] reiterates Congressional intent to deprive states
only of authority related to packaging and labeling”) (emphasis supplied.)

Based upon the foregoing, it is goparent that Congress did not intend to occupy the entire
field of pesticide regulation or enforcement; indeed, it presumes aregulaory role for the states.
Therefore, since federd law expressly permits astate to regulate the use of any federally registered
pesticide or device, state jurisdiction is not displaced nor isit preempted by FIFRA or the EPA.

TOSHA vs. Tenn. Dept. of Agriculture

The appdlants insist that the Tennessee Department of Agriculture is the only agency in
Tennessee with the authority to enforce EPA regulations, though they fail to cite authority which
directly supportstheir position. Inan effort to make their case, appellants assert that the Tennessee
Department of Agriculture isthe alter ego of the EPA and that TOSHA is the alter ego of OSHA,
suggesting aparallel universe of sorts. Using thisagency “relationship” as an inference, appellants
assert that since the federal model delegates regulatory responsibility of pesticidesto the EPA, the
state is obligated to do likewise.

TheChancell or foundthat therulespromul gated by the Tennessee Department of Agriculture
apply specifically to thelabeling of pesticides and thelicensing of applicators; however, he further
found that there is no mention in the Tennessee Department of Agriculture regulations that
specifically encompass occupational safety and heath standards for employees. We agree with the
trial court’s conclusion that the preemption provision of OSHA does not preclude TOSHA from
enforcing regulationsregarding the use of pesticideswhich relateto the health and safety of workers
employed by companies engaged in that business. See 29 U.S.C. § 658(b)(1). The Department of
Agriculture’ s statutory authority and regulations promulgated thereunder do not cover “specific
working conditions’ and do not address employee workplace safety.

The primary purpose of the TOSH Act is. “to assure asfar as possible every working man
and woman in the state of Tennessee safe and healthful working conditions and to preserve our
human resources.” Tenn. Code Ann. 8 50-3-102(b). Providing an effective enforcement program
is one of the waysthe legislatureintended to achieve thisgoal. Tenn. Code Ann. 8 50-3-102(b)(7).

It isreadily apparent from our legidlative scheme that our |egislature recognized that a state
agency must be empowered to protect employees in the workplace. Review of the pertinent
authorities lead us to the unmistakable conclusion that TOSHA has the jurisdiction, indeed
obligation, to protect the health and safety of workers in the workplace from risk of injury in the
workplace including, but not limited to, those pertaining to the use of pesticides. The fact the EPA
and OSHA have chosen to del egate the respective responsibilities differently does not preclude nor
preempt this or any state from delegating the responsibility and jurisdiction differently.
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In Conclusion

Review of theforegoing factsand authoritiesmakesit apparent that the appel lants' argument
that TOSHA's jurisdiction is preempted must fail. Thisis apparent for severa reasons including:
(i) Congress did not intend to occupy the entire field of pesticide regulation, particularly the use of
such in the workplace; (ii) Congress intended for the states to participate in the regulation and
enforcement of laws pertaining to the use of pesticides; (iii) the fact that OSHA defersto the EPA
for regulation and enforcement of pesticides on the federal level does not preclude TOSHA and the
Tennessee Department of Agriculturefrom del egating responsibilitiesin adifferent manner; and (iv)
TOSHA did not cite appellants for new or additional state requirements for labeling or packaging
of pesticides,™ to the contrary, TOSHA cited appellants for workplace safety violationsinvolving
appellants’ failureto assurethat their empl oyees properly maintained, and/or were properly trained,
and/or used the correct persond protective equipment in conjunction with the use of pesticides, as
well astheir failure to have a certified hazard assessment program for the workplace.

Accordingly, we find the Tennessee Occupational Safety and Hedth Review Commission
(TOSHA) hasjurisdiction to conduct ingpectionsand to issue citations for violationswhich concern
the safety of pesticide applicatorsin the work place.

Therefore, the judgment of the Chancery Court is affirmed.

Costs on appeal are taxed to the appel lants.

FRANK G. CLEMENT, JR.
SPECIAL JUDGE

llAppellants Terminix and TruGreen were cited for failure to comply with federal regulations set forth in 29
CFR 1910 et. seq., specifically failing to assure their employees’ safety and health, i.e., to be certain that the proper
respirators were used, that the federally mandated respirators were clean and properly stored (not thrown behind a
pick-up truck seat), that the employees were properly trained in the use of, and were required to use the federally
mandated respirators, and other federally required Personal Protective Equipment (“PPE”), (See TOSHA Citation
No. 1, Items 3a, 3b and 3c) and for their failure to require a workplace hazard assessment (Citation No. 2, Item 1a.)
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